
 

 

Date:  October 12, 2015   

From:  Undersigned ALI Members and Advisers 

To:  ALI Director, Deputy Director, Project Reporters, Council and Members 

Subject: Revisions to Sexual Assault Provisions of the Model Penal Code 

Dear Colleagues: 

We write to express concern about recent developments and announcements at the October 8, 

2015 meeting of the Advisers and Members Consultative Group (“MCG”).  Our understanding is 

that the Reporters seek nine “decisions” by the Council related to the Sexual Assault 

Project.  We believe that these requested decisions are both unwise and, at a minimum, 

premature. 

Most particularly, the reporters seek a Council decision that would lock the so-called 

“affirmative consent” standard into future drafts of the project.  More than any other single issue 

in this project, the attempt to impose an “affirmative consent” standard has generated widespread 

opposition as seen in two co-signed memoranda (attached), many individual comments1, many 

speakers at the Annual Meeting and many speakers at the October 8 Meeting of Advisers and 

MCG.  Indeed, the discussion of “affirmative consent” consumed all of the allowed time at the 

October 8 Meeting and was continuing strong when the meeting was forced to end to allow the 

room to be set up for another event. Other issues involved in the proposed nine “decisions” were 

not discussed at all during the October 8 meeting. 

According to the Reporters’ Memorandum to the Council, at 3, “the Reporters will present for 

Council decision nine foundational issues on which the structure and drafting of the Blackletter 

depend.”  We respectfully submit that none of these nine issues has been adequately presented 

and discussed with the Advisers and MCG.  We further note that many of the nine issues 

explicitly seek Council endorsement of the Reporters’ positions on consent that have generated 

tremendous opposition within the membership.  Indeed, the Reporters are at pains to state that 

they scaled back both their previous definition of “affirmative consent” and the crimes to which 

that definition applies because of the widespread opposition: 

“The Reporters investigated and judged to be well-founded the concerns about over-

breath expressed at the Annual Meeting.”  Id. at 1. 

That narrowing of “affirmative consent” by the Reporters, though positive, is not a cure for the 

underlying, fundamental flaw in the “affirmative consent” approach and should not be endorsed 

                                                 
1 See, e.g., Comment of Charles Fried to Director Revesz, presumably provided previously to the 

Council but not available on the ALI website and attached here for convenience. 
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by the Council as part of the announced effort to obtain “decisions” to shape the future of the 

Project. 

The Reporters’ Memorandum to the Council recites and purports to refute nine “Unfounded or 

de minimis concerns” and nine “More Substantial Concerns.” As refutation of these 18 

“Unfounded or de minimis concerns” and “More Substantial Concerns,” the Reporters present 14 

pages that consist almost exclusively of the Reporters’ personal opinions, without citations of 

any sort.  There are three footnotes (numbers 5, 6 and 10) that cite to Preliminary Draft No. 5 as 

support for the opinions in the Reporters’ 14 pages.  On the pages of Preliminary Draft No. 5 

cited in these three footnotes, the strongest statement in support of the Reporters’ opinions is the 

claim that among state laws for felony sexual penetration, “Nine require positive agreement or 

lean toward that conception.”  Id.  at 58.  We are aware of only one analysis of this assertion.  In 

that analysis, Professor Laird Kirkpatrick finds that perhaps two of the nine states may approach 

the Reporters’ model but even these two are less severe than the Reporters’ model.  See attached 

comment of Professor Laird Kirkpatrick at 5-7 and attached letter to Erin Murphy. 

In the Prospectus for the project, “affirmative consent” appears only briefly and only as an 

example of an extreme solution “Near the opposite pole” in a summary of widely variant 

approaches that may be reviewed during the project (attached, at 6-7). 

At the October 8 meeting, the Reporters’ principal defense of “affirmative consent” was by way 

of analogy to property and contract law with words to the effect that “The law wouldn’t allow 

me to take your property without an indication of prior affirmative agreement” (transcript not yet 

available).  With all due respect, the justification is both inapposite and insulting to women and 

to men.  Outside of prostitution,2 sexual relationships are not contractual transactions where one 

party is buying and the other is selling a product or service “property” interest. 

Until recently, almost no one in ALI knew the direction being taken in the MPC Sexual Assault 

project.  That has changed.  Opposition is now substantial and growing. 

The Reporters’ Memorandum to the Council at 3 states: 

“Contrary to the more frequent practice, the Reporters will not move the 

discussion directly to an examination of specific Blackletter language; 

rather it was determined, in consultation with the Executive Director,  that 

it would be more productive for the Reporters to obtain Council guidance 

on the most important policy choices to be made. After obtaining that 

guidance, the Reporters will proceed to draft detailed Blackletter 

implementing the Council’s choices, and the resulting language can then 

be brought forward for close textual examination at the Council meeting in 

January.” (id.) 

                                                 
2 A different problem in the draft to be dealt with at a different time. 
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The undersigned respectfully submit that deviation from “the more frequent practice” is 

singularly inappropriate in this instance because awareness of the flaws in the direction of 

the current draft is only beginning to emerge, because the draft has enormous areas of 

vagueness making it impossible to fully understand its actual effect (see, e.g., Comment 

of Smith and Rudovsky on ALI website), because the draft is so widely deviant from 

existing best practices among the states, and because no portion of this project has been 

sufficiently developed to permit any of the nine “decisions” sought from the Council. 

The Council should not endorse the nine “decisions” sought by the Reporters. 

Respectfully submitted, 

 

Elizabeth K. Ainslie  

Philadelphia, PA 

 

Ronald J. Allen 

John Henry Wigmore Professor of Law 

Northwestern University  

Chicago, IL 

 

John S. Beckerman  
Moorestown, NJ 

 

Hon. Bridget Mary McCormack 

Justice 

Michigan Supreme Court 

Lansing, MI 

 

Robert M. Berger 

Retired Partner, Mayer Brown LLP 

Senior Counsel, Krasnow Saunders Kaplan 

& Beninati LLP 

Lecturer, University of Chicago Law School 

Chicago, IL 

 

John M. Burkoff 
Professor 

University of Pittsburgh School of Law 

Pittsburgh, PA 

 

W. Amon Burton 

Austin, TX 

Kathryn M. Kase 

Houston, TX 

 

 

John G. Crabtree 

Crabtree & Auslander  

Key Biscayne, FL 

 

Arthur D. Hellman 

ALI Life Member 

Professor  

University of Pittsburgh School of Law 

Pittsburgh, PA 

 

Daniel S. Kleinberger 

Professor Emeritus – William Mitchell 

College of Law 

Research Director, Joint Editorial Board on 

Uniform Unincorporated Organization Acts 

St. Paul, MN 

 

William Leahy 

Director 

Office of Indigent Legal Services 

Albany, NY 

 

Mary Massaron 

Plunkett Cooney, PC 

Bloomfield Hills, MI 

 

Neal Millard 
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Partner 

Musick, Peeler & Garrett LLP 

Los Angeles, CA 

 

 

 

Christopher B. Mueller 
Henry S. Lindsley Professor of Law 

University of Colorado 

Boulder, CO 

 

Ronald Henry 
Washington, DC 

 

John Olson  
Distinguished Visitor from Practice 

Georgetown Law Center 

Partner, Gibson, Dunn & Crutcher, LLP 

Washington, DC 

 

Virginia E. Hench 

Professor 

W.S. Richardson School of Law 

University of Hawai`i - Manoa 

Honolulu, HI 

 

D. Michael Risinger 
ALI Life Member 

John J. Gibbons Professor of Law 

Associate Director, Last Resort Exoneration 

Project 

Seton Hall University School of Law 

Newark, NJ 

 

Stephen Saltonstall 

ALI Life Member 

Tucson, AZ 

 

Felicia Sarner 

Philadelphia, PA 

 

David L. Shapiro 

William Nelson Cromwell 

Professor of Law, emeritus 

Harvard University School of Law 

Cambridge, MA 

 

 

 

 

 

James Weinstein 

Amelia D. Lewis Professor of Constitutional 

Law 

Sandra Day O'Connor College of Law  

Arizona State University 

Tempe, AZ 

 

Thomas C. Arthur  

L.Q.C. Lamar Professor  

Emory University School of Law  

Atlanta, GA 

 

Andrew L. Frey 

New York, NY 

 

John A. Humbach 

White Plains, NY 

 

Frederic N. Smalkin  

Chief U.S. District Judge, D.Md. (Ret.) 

Jurist-in-Residence and Professor of Law  

University of Baltimore School of Law 

Baltimore, MD 

 

David Patton 

New York, NY 

 

Thomas R. Newman 

ALI Life Member  

New York, NY 

 

Stephen A. Saltzburg 

ALI Life Member 

Washington, DC 

 

Richard Blau 

Tampa, FL 
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Donna Lee Elm 
Tampa, FL 

 

C. Allen Foster 

Washington, DC 

 

 

Joan G. Wexler  

Dean and President Emerita 

Professor of Law 

Brooklyn Law School 

Brooklyn, NY 

 

Bradley Y. Smith 

New York, NY 

 

James B. Craven III 

ALI Life Member 

Durham, NC 

 

Hon. Evelyn Keyes 

Justice 

First Court of Appeals 

Houston, TX 

 

Mark J. Loewenstein 

ALI Life Member 

Monfort Professor of Commercial Law 

University of Colorado 

Boulder, CO 

 

Allen Shoenberger 
Professor 

Loyola University School of Law 

Chicago, IL 

 

Dianne Bennett 

Retired, Managing Partner 

Hodgson Russ LLP 

Buffalo, NY 

 

Theodore O. Rogers, Jr. 

New York, NY 

 

Robert Cottrol 

Harold Paul Green Research Professor of 

Law 

The George Washington University Law 

School 

Washington, DC 

 

Paul D. Carrington 
Harry R. Chadwick, Sr. Professor Emeritus 

of Law 

Duke University School of Law 

Durham, NC 

 

Frank W. Elliot 

ALI Life Member 

Professor of Law 

Texas A&M University  

Fort Worth, TX 

 

Margaret P. Mason 

LeClairRyan 

New Haven, CT 

 

Ellen S. Podgor 
Gary R. Trombley Family White-Collar 

Crime Research Professor 

Stetson University College of Law 

Gulfport, FL 

 

Roger S. Clark 
Board of Governors Professor 

Rutgers School of Law 

Camden, NJ  

 

Glenn Koppel 
Professor of Law 

Western State College of Law, 

Fullerton, CA 

 

William Reynolds 
ALI Life Member 

Jacob A. France Professor of Judicial 

Process Emeritus 

University of Maryland School of Law 

Baltimore, MD 
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Noel Fidel 

ALI Life Member 

Retired Judge, Arizona Court of Appeals 

Law Offices of Noel Fidel 

Phoenix, AZ 

 

John Sands 

Phoenix, AZ 

 

George Liebmann  
Liebmann & Shively, P.A.  

Baltimore, MD 

 

David Rudovsky 
Senior Fellow, Penn Law School 

Founding Partner, Kairys, Rudovsky, 

Messing, and Feinberg, LLP 

Philadelphia, PA 

 

 

Abbe Smith 
Professor of Law 

Director, Criminal Defense & Prisoner 

Advocacy Clinic and Co-Director, E. Barrett 

Prettyman Fellowship Program 

Georgetown University Law Center 

Washington, DC 

 

Stephen K. Huber 

Professor of Law 

University of Houston 

Houston, TX 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


